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INTRODUCTION

This article examines certain pros and cons inherent in the institu2
tion of prostitution and considers whether the practice' of prostitution
should be legalized in most jurisdictions 3 in the United States. First,
* J.D. candidate, 1993, New York Law School; M.S., 1988, Yeshiva University; B.R.E.,
1983, Talmudic University of Florida; This article is dedicated to Professor Arthur Leonard of
New York Law School.
1. Most American jurisdictions that criminalize prostitution also outlaw houses of prostitution, and the public solicitation of prostitutes. See CAROL PATEMAN, THE SEXUAL CONTRACT
190 (1988). This paper, however, primarily addresses the act of prostitution.
2. This paper considers whether private, adult, consensual prostitution should be legal in
the United States. For a discussion on juvenile prostitution, see Child Pornographyand Prostitution: Background and Legal Analysis, National Obscenity Enforcement Unit, U.S. Department of Justice 51-90 (Oct. 1987).
3. Most American jurisdictions proscribe prostitution as either a misdemeanor or pursuant
to city ordinance. See Martha Chamallas, Consent, Equality, and the Legal Control
of Sexual Conduct, 61 S. CAL. L. REV. 826 (1988); Ellen Murray, Anti-ProstitutionLaws, 43
ALB. L. REV. 360, 361-362 (1979), Nevada Rev. Stat. § 201.354(1) (1991) (Nevada allows its
counties to permit private prostitution and private solicitation for prostitution); Prostitution,
THE ENCYCLOPEDIA OF AMERICAN CRIME 592 (C. Sifakis ed. 1982).
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I briefly review the history and various definitions of prostitution.
Then, I describe and refute three basic arguments for criminalization
of prostitution. My advocacy for the legalization of prostitution is
based on legal and policy considerations, and on comparative data
4
from communities where prostitution is legal or otherwise sanctioned.
5
The three arguments which I refute are that prostitution victimizes
and denigrates women, 6 contributes to the moral degeneration of society, and promotes the spread of venereal disease and Acquired Immune Deficiency Syndrome (AIDS). 7 I then discuss certain benefits
of prostitution, and the possibility of constitutional protection for prostitution under the right to privacy. I propose that prostitution should
be legalized, but regulated, in all United States jurisdictions. s Finally,
I provide a "Model Prostitution Regulation and Licensing Act."9
4. In many foreign countries, for example, although prostitution is illicit "on the books"
penal laws are rarely enforced against prostitutes or patrons. See, e.g., American Bar Association's STUDENT LAWYER 10 (Feb. 1992); David A. Richards, Commercial Sex and the Rights
of the Person: A Moral Argument for the Decriminalizationof Prostitution, 127 U. PA. L.
REV. 1195, 1214 n.113 (1979).
5. While other arguments against legalized prostitution may be made, these three present
concerns which affect all of society. For example, whether prostitution victimizes women involves
not only women but the men who employ them. Whether prostitution erodes the moral element
in society affects not only practitioners of prostitution but also children and other weak and
dependent members of the community. Finally, whether prostitution promotes venereal disease
and AIDS involves all of the above plus spouses and/or sexual partners who may be unaware
that their mates participate in prostitution.
6. At frst blush, it appears this concern can be raised about male as well as female
prostitutes (since the institution of prostitution can be deemed to denigrate its practitioners).
See NANNERL KEOHANE, MICHELLE Z. ROSALDO & BARBARA C. GELPI, FEMINIST THEORY:
A CRITIQUE OF IDEOLOGY 17 (1982) ("Prostitution has been understood . . . as mutual . . .
degradation."). Because most prostitutes, however are women, see Pateman, supra note 1, at
192, our analysis of whether prostitution denigrates its practitioners is limited to women prostitutes.
7. Venereal disease and AIDS are listed separately to underscore their differences. While
most venereal disease maladies are curable, AIDS, by compromising the human immune system,
remains a fatal illness. See ROBERT JARVIS, MICHAEL CLOSEN, DONALD HERMANN & ARIrHUR LEONARD, AIDS LAW IN A NUTSHELL 6-7 (West Publ. Co. 1991). Also, AIDS results
from a virus transmitted through exchange of bodily fluids, while most venereal diseases are
caused by sexually transmitted bacteria. See THE NEW YORK PUBLIC LIBRARY DESK REFERENCE 616, 617 (Stonesong Press 1989).
8. The author limits his proposal for legalized prostitution to the United States since one
of the unique elements of American Constitutionalism is its intolerance for regulations that
unduly encroach on personal freedoms, in the absence of "compelling" governmental interests.
See LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW § 16-7, at 1454 (2d ed. 1988). Only
after presenting,a program of prostitution that accommodates many if not most such interests,
does the author argue for legalized but regulated prostitution. See infra notes 164-82 and
accompanying text.
9. This "Regulation and Licensing Act," is based, in part, on Professor John Decker's
"Model Prostitution Control Act." See JOHN DECKER, PROSTITUTION: REGULATION AND CON-

"OLDEST PROFESSION"

II. A

BRIEF HISTORICAL REVIEW AND SOME
DEFINITIONS OF PROSTITUTION

Prostitution,1° the "oldest profession," has been practiced throughout history, and has been regulated, in one form or another, for
thousands of years. 1 Initially, prostitution was a form of temple worship, a sacrifice to the gods of fertility.12 Prostitution was practiced
as a religious ritual in ancient Babylonia, Egypt, and Greece until it
became a purely secular enterprise.13 In 600 B.C., Solon officially
recognized prostitution in Greece by founding dicteria,state-regulated
brothels. 1 Rome also regulated houses of prostitution, beginning in
180 B.C. Unlike Greece, Rome limited such regulation to lower-class
prostitutes.15 Although Rome controlled prostitution in this manner
from approximately the time of Christ until the fall of the Roman
Empire in 476 A.D., prostitution was tolerated but not encouraged.
The Romans viewed prostitution as immoral, but "necessary to an
orderly society."16
After the fall of Rome, prostitution continued to be regarded as
immoral but necessary. With the rise of the Germanic Visigoths and
Ostrogoths, and continuing into the reign of Charlemagne in the eighth
and ninth centuries, the respective ruling classes attempted to eradicate prostitution altogether.17 Efforts to eradicate prostitution continued into the Middle Ages, and early Renaissance. Louis IX was a
foe of prostitution. The German Protestant Reformation opposed pros-

TROL 511-13 (1979). The author modifies Professor Decker's proposal to the extent necessary

to achieve comity between it and the views expressed in this article.
10. Historically, "prostitute" referred exclusively to a woman who engaged in prostitution.
See Prostitution, 2 ENCYCLOPEDIA OF SOCIAL WORK 379 (18th ed. 1987). Today, however,
the term denotes both men (also called "gigolos") and women who exchange sexual services for
payment. See Prostitution, THE GUIDE TO AMERICAN LAW 335 (West Publ. Co. 1984); Prostitution and Commercialized Vice, 3 ENCYCLOPEDIA OF CRIME AND JUSTICE 1305 (1983).
However, because most prostitutes are women, see Pateman, supra note 1, at 192, and because
our first argument against prostitution focuses exclusively on the degradation of female prostitutes, our discussion of prostitution is centered, primarily, on women prostitutes. While this is
true of the paper proper, the Model Prostitution Regulation and Licensing Act, provided infra
as an appendix, is intended to apply to both male and female prostitutes.
11. See Pateman, supra note 1, at 195, 197; Note, Illegal Traffic in Women: A Civil RICO
Proposal, 96 YALE L.J. 1297 (1987).
12. See Richards, supra note 4, at 1207.
13. See id. It is not clear exactly when the transformation of prostitution from a religious
practice to a secular one occurred.
14. See WILLIAM SANGER, HISTORY OF PROSTITUTION 43 (1858); Decker, supra note 9,
at 32.
15. See id. at 37.
16. See id. at 38-41.
17. See id. at 41-42.
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titution, as did the English Council of Trent (1545-1563). A venereal
disease epidemic throughout Europe during the sixteenth century
fueled the efforts of anti-prostitution crusades.'18 In spite of such efforts, however, seventeenth-century Europe witnessed the resurgence
of prostitution. 19
Prostitution was prevalent in the United States during Colonial
times, and was a fixture in every American metropolis by the
nineteenth century. 20 In response, Congress enacted comprehensive
anti-prostitution laws in the 1920s. The moral grounds of this legisla2
tion still influence legal attitudes toward prostitution today. '
Although prostitution has been practiced globally throughout history, there is a dispute regarding the definition of "prostitution." Webster's Third New InternationalDictionary regards prostitution as "the
act or practice of indulging in promiscuous sexual relations, especially
for payment."' ' Black's Law Dictionary, however, more narrowly defines prostitution as an "act of performing, or offering, or agreeing to
perform a sexual act for hire. "- The National Task Force of Prostitution subscribes to this latter more narrow definition.2 The Model Penal
Code, section 251.2, also narrowly describes a prostitute as one who
"engages in sexual activity as a business."- I adopt, throughout the
article, the definition of Black's Law Dictionary, the National Task
Force on Prostitution, and the Model Penal Code, all of which describe
prostitution as some form of an exchange of pecuniary or other reward
for sexual services, without a requirement of promiscuity.2 6 I also
focus throughout the article on female prostitutes engaged in
heterosexual transactions in the United States.

18. See Decker, supra note 9, at 43, 45-47.
19. See id. at 49.
20. See id. at 59; see also VERN BULLOUGH, THE SUBORDINATED SEX 264 (1988). For
a contrary view, see RICHARD POSNER, SEX AND REASON 61 (1992).
21. See Posner, supra note 20 at 67, 77. While prostitution was always illicit, to some
degree, in the United States, except for brief periods in certain locales, it was not until the
1920s that extensive anti-prostitution legislation was enacted. See id. at 67.

22.

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY

23.

BLACK'S LAW DICTIONARY

1822 (1981).

1222 (6th ed. 1990).

See DOLORES FRENCH, WORKING: My LIFE AS A PROSTITUTE 282 (1988).
25. See SANFORD KADISH & STEPHEN SCHULHOFER, CRIMINAL LAW AND ITS PROCESSES 1247 (5th ed. 1989).
26. Even the Model Penal Code depiction of prostitution as the practice of sex as a business,
see supra note 25 and accompanying text, does not require promiscuity inasmuch as one client
can theoretically provide enough revenue to constitute a business.
24.

"OLDEST PROFESSION"

III.

THREE ARGUMENTS AGAINST LEGALIZED PROSTITUTION

Next, I examine three common arguments against legalization of
prostitution defined as a commercial transaction.
A.

ProstitutionVictimizes and Denigrates Women

The first argument against legalization of prostitution is that prostitution victimizes and denigrates women. Critics variously describe
this degradation of women as murder, 27 physical mistreatment,? emotional mistreatment,2 and creation of low self-esteem among prostitutes. 30 These theorists suggest that prostitution is not only injurious
to most individual female prostitutes, but compromises the status of
31
women in general.
Those who feel prostitution denigrates women argue that prostitution reduces women to a form of leased property, ignoring their dignity
as human beings. 32 Another argument is that prostitution promotes
economic disparity between men and women. 3 Opponents point out
that the vast majority of female prostitutes enter prostitution not out
27.

See

ANDREA DWORKIN, PORNOGRAPHY:

MEN POSSESSING WOMEN xvi-xvii (1981);

EILEEN MCLEOD, WOMEN WORKING: PROSTITUTION Now 53

(1982); Pateman, supra note

1, at 200.
28.
29.

See Pateman, supra note 1, at 200.
See 3 ENCYCLOPEDIA OF CRIME AND JUSTICE, supra note 10, at 1309; MORRIS PLOSCOWE, SEX AND THE LAW 265-66 (1951).
30. See FRANCES HEIDENSOHN, WOMEN AND CRIME 27 (1986); Jennifer James, The Prostitute as Victim, in THE VICTIMIZATION OF WOMEN 185, 198 (Jane Chapman & Margaret
Gates eds., 1978). These arguments are predominantly advanced by feminists, adherents of
Feminism, a movement which advocates complete social equality between the sexes. See LISA
TUTLE, ENCYCLOPEDIA OF FEMINISM 107 (1986). For an excellent introduction to Feminism,
see ROSEMARIE TONG, FEMINIST THOUGHT 1-9 (1989). Feminism is comprised of four main
diverse ideologies: Liberal, Marxist, Radical, and Socialist. See Tuttle, supra note 31, at 182-83,
197-98, 267-68, 306-07. While Marxist, Radical and Socialist feminists are opposed to prostitution,
see Pateman, supra note 1, at 201; Ginette Gastro, AMERICAN FEMINISM 81-83 (1990); Tuttle,
supra note 31, at 306, liberal feminists favor legalized prostitution. See Tuttle, supra at 260.
31. See CATHARINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 113

(1989).
32.

The German philosopher Immanuel Kant condemned prostitution for this reason. See
112 (W. Hastie trans. 1887), cited in

IMMANUEL KANT, THE PHILOSOPHY OF LAW, § 3,

Pateman, supra note 1, at 204. This argument appears problematic since it should apply to all
physical labor, where individuals lease the use of their bodies for money or sustenance; the
author is aware, however, of no comparable authority advocating abolishment of consensual,
manual employment. Two distinctions, however, may be made between "ordinary," "bodily"
service and prostitution. First, manual labor typically involves use of the employee's body to
achieve a result external to it (such as building, gardening, etc.); the prostitute's body is used
for itself (for the client's enjoyment). Second, most servitude does not require the intimacy
between employee and employer that prostitution does; the worker can often labor when the
boss is not physically present.
33. See Tong, supra note 30, at 65; STUDENT LAWYER, supra note 4, at 10-11,
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of choice, but of necessity.34 Opponents of prostitution also claim that
prostitution diminishes women by promoting and sustaining a " atriarchy. '' 5 Another indictment of prostitution is that male clients- frequently use the threat of criminal sanctions to blackmail36 female prostitutes.37
These negative observations about prostitution reveal serious problems concerning the treatment of women in our society.3 However,
the continued criminalization of prostitution will not solve such problems.- The arguments advanced against the legalization of prostitution

34. Prostitutes usually engage in sex for money to obtain basic necessitites, such as food
and shelter. See Tong, supra note 30, at 64. Frequently, however, prostitutes are so destitute
they exchange sex for food directly. See Pateman, supra note 1, at 194.
35. See STUDENT LAWYER, supra note 4, at 11. Feminist scholars use "patriarchy" to
refer to the institution of male domination over women in most societies throughout the world.
This domination may be exclusively sexual, economic, educational, or political, or patriarchy

can effect all these societal areas. See

GERDA LERNER, THE CREATION OF PATRIARCHY

218-19 (1986). Patriarchy is generally understood to have survived from prehistoric times when
men (the warriors in society) had to conquer and dominate women to perpetuate the species,
and cement alliances between hostile tribes. See id. at 212. Patriarchy has flourished throughout
history because women, as a rule, have lacked economic skills, and of necessity have had to
exchange sexual and domestic services for male support and protection. See id. at 218. Today,
however, with more women in the workforce, patriarchy only promotes discrimination against
women and must be abolished. See id. at 228-29. The contention that prostitution results from
and perpetuates male domination of women is not new. The early feminist Mary Wollstonecraft
argued that "prostitution ... arises ... from the . . . idleness in which women are educated,
who are always taught to look up to man for a maintenance, and to consider their persons as

the proper return for his efforts to support them."

MARY WOLLSTONECRAFT,

A

VINDICATION

80 (Prometheus Books ed. 1989).
36. The French existentialist philosopher and playwright Jean-Paul Sartre presented this
unfair reality in his play The Respectful Prostitute. When Lizzie, a prostitute, initially refuses
to obey her client's unethical demand to sign a false statement, implicating an innocent man of
rape, she is first told that the sentence for prostitution is eighteen months and then, "Make up
your mind. Either you sign or it's the cooler." See JEAN-PAUL SARTRE, The Respectful ProsOF THE RIGHTS OF WOMEN

titute, in No

EXIT AND THREE OTHER PLAYS

266 (Vintage Books ed. 1976).

37. This position is supported by the fact that while most laws against prostitution penalize
both the prostitute and the customer, only the prostitute is usually arrested. See James, supra
note 30, at 176. Since the majority of prostitutes are women, see supra notes 6 & 10, and most
clients are men, see Pateman, supra note 1, at 189-90, the opportunity for blackmail of female
prostitutes by men is facilitated.
38. The author later presents a program of prostitution that accommodates many of these
concerns. See infra Appendix. The present part of our study examines whether the continued
criminalization of prostitution would eliminate or appreciably reduce these concerns.
39. Legal requirements and justifications for criminalizing private, consensual, adult activity
are examined infra in our analysis of whether prostitution undermines morality, and promotes
venereal disease and AIDS. Our focus here is the extent to which keeping prostitution illegal,
and enforcing the respective criminal penalties against both prostitutes and their clients, will
assuage these problems that prostitution causes women.

"OLDEST PROFESSION"

are either purely outcome-determinative (they focus solely on particular pitfalls to women from prostitution, without articulating that those
pitfalls inhere in most areas of life), or they misstate the nature of
the respective problem.
For example, the assertion that prostitution should remain illegal
because women prostitutes are commonly mistreated, physically and
emotionally, is flawed. Since in American culture, women as a class
are frequently mistreated, even if prostitution remains illegal,40 women
will continue to be victimized in their other relationships. 41 In fact,
legalizing prostitution might reduce the problem of spouse abuse, and
may actually promote marital harmony by providing an approved emotional and sexual outlet to the hostile spouse. 42 The argument that
prostitution should remain illegal because it promotes abuse carried
to its logical extreme requires that because there are rapists, love
should be illegal; because child abuse exists, people should not rear
children; and because husbands beat wives, marriage should be disallowed. Just as love, family, and marriage are not outlawed because

40. See supra note 37.
41. It is estimated that close to two million men beat their wives every year, in the United
States alone. See Diane J. Ensign, Note, Links Between the Battered Woman Syndrome and
the Battered Child Syndrome: An Argument for Consistent Standards in the Admissibility of
Expert Testimony in Family Abuse Cases, 36 WAYNE L. REV. 1619, 1623 (1990); see also N.Y.
Times, Mar. 18, 1992, at C12 (estimated that six million women are abused by the men with
whom they live). While Wollstonecraft referred to marriage, with its exchange of domestic and
sexual services on the part of wives for economic support from husbands, as "legalized prostitution," see Pateman, supra note 1, at 190, with the exception of certain radical feminists, see
Tuttle, supra note 30, at 195, few feminists and other thinkers advocate abolishing marriage.
On the contrary, today, with more women in work traditionally deemed appropriate solely for
men, marriage is consistently upheld as a fulfilling partnership for both man and wife. See Mary
P. Treuthart, Adopting a More Realistic Definition of "Family," 26 GONZ. L. REV. 91, 92-3
(1990/91).
42. Non-violent husbands can also find a sexual release in prostitution frequently not available to them in their marital relationships; prostitutes are often willing to engage in sexual
practices, such as fellatio and anal intercourse, that many wives refuse to enjoy. See SHERE
HITE, THE HITE REPORT ON MALE SEXUALITY 544 (1981); James, supra note 30, at 181.
That prostitution is important to the sexual gratification of married men is confirmed by the
fact that three-quarters of the clients of prostitutes are married men. See Pateman, supra note
1, at 190. Prostitution also ensures marital happiness by promoting at least emotional spousalmonogamy. This is because men who know they can experience sexual practices with prostitutes
that their wives will not engage in will not feel compelled to find mistresses. Since most men
view prostitutes as a class beneath them socially, there is not the risk that there is with
extra-marital girlfriends, that men will get emotionally involved with prostitutes. The German
philosopher Arthur Schopenhauer expressed this opinion in his On Women, in ESSAYS AND
APHORISMS 80, 88 (B. Hollingdale trans. 1970), cited in Richards, supra note 4, at 1244 n.265
("There are 80,000 prostitutes in London alone: and what are they if not sacrifices on the altar
of monogamy?"). See also Posner, supra note 20, at 147.
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they can be abused, prostitution must not be outlawed simply because
individuals mistreat prostitutes."
The allegation that prostitution should be illegal because it enslaves
the woman prostitute as a form of property misconceives the true
nature of the prostitute's work. While prostitution does require a
degree of physical intimacy and contact between employer and employee not found in other professions, the prostitute is not selling her
body as property, but contracting for services." A comparison of prostitution with slavery illustrates the importance of the distinction between selling property and contracting for services. 45 Black's Law
Dictionary defines slavery as a "civil relation in which one man has
absolute power over the life, fortune, and liberty of another."' 46 If an
individual, therefore, sells herself to another, and gives up all her
rights as an autonomous human being, she is a slave. 47 On the other
hand, an individual who merely rents her services to another is a
worker, not a slave. The prostitute, therefore, who contracts out sexual services on a temporary basis is more an ordinary worker than a
slave. 4s Prostitution, therefore, arguably does not reduce women to
49
property more than do other forms of work.

43. While most prostitutive victimization involves abuse of a female prostitute by a male
client, incidents of violence by women prostitutes against male clients have been reported.
Recently, Aileen Wuornos, a female prostitute, was convicted of first-degree murder for killing
seven men. See N.Y. Times, Jan. 28, 1992 at A12.
44. See Pateman, supra note 1, at 191.
45. An analysis of slavery is beyond the scope of this article. For an interesting discussion
on slavery, see Robert Fogel, WITHOUT CONSENT OR CONTRACT: THE RISE AND FALL OF
AMERICAN SLAVERY (1989); see also Slavery, THE SOCIAL SCIENCE ENCYCLOPEDIA 753-54

(Adama Kuper & Jessica Kuper eds., 1985).
46. BLACK'S LAW DICTIONARY 1388 (6th ed. 1990).
47. See Richards, supra note 4, at 1260 ("All forms of slavery ... a surrender of basic
autonomy and of the human rights that express and facilitate such autonomy.").
48. Consider a manual laborer, for example, who works from nine to five, and must remain
at the job for those hours. Although the worker's autonomy is impaired during that time, insofar
as the worker's boss does not have complete control over the life of the worker (who can quit),
the worker is legally an employee and not a slave.
49. Of course, prostitution can be more comparable to legal employment than slavery and
still degrade women prostitutes. The resemblance of the prostitute to employees and not slaves
merely indicates that prostitution should not be illegal based on the charge that it reduces
women to a form of property. It may be contended, however, that although prostitution resembles
lawful employment more closely than slavery does, prostitution still reduces the woman prostitute
at least to something akin to property; in contrast to the ordinary laborer whose body is used
for an external purpose, the prostitute is contracting out the use of her body for itself. See
supra note 34. In reality, though, the prostitute is not leasing the use of her body for itself:
the client rents the prostitute's body for his enjoyment, in much the same manner that an
employer rents an employee's body to make a profit. See supra note 34 and accompanying text.

"OLDEST PROFESSION"

The argument that prostitution should remain criminalized because
it maintains economic disparity between women prostitutes and their
male clients is also flawed.5° This argument is usually supported by
the assertion that the overwhelming majority of female prostitutes
enter the profession not by choice, but by necessity. 5' It is alleged
that women would not be prostitutes if the economic avenues open to
their male clients were open to them.5 2 This proposition assumes that
if prostitution remains illegal, fewer women will become prostitutes.5
This argument contradicts the estimation that twelve to twenty percent of women have worked as prostitutes in the United States,5 even
though prostitution is outlawed in most jurisdictions.- The argument
is further weakened by the fact that where prostitution is legal, or
where penal laws are not enforced, the number of prostitutes is not
appreciably greater.,
Notwithstanding these figures, it would be undesirable to keep
women out of prostitution simply because their male clients make
more money. Eliminating prostitution would actually broaden the
economic disparity between would-be female prostitutes and their potential male clients, because eliminating prostitution would also foreclose the only realistic employment opportunity these women often
have. 57 A better approach to alleviating the economic disparity between
prostitutes and their clients would be to provide educational incentives
to prostitutes such as partial high school and college tuition scholarships. Working prostitutes could then obtain the means to compete
financially with their clients in the long run. Providing prostitutes
with the means to compete economically would have the added benefit
of insuring that any prostitute could base a decision to remain in the
profession of personal preference, not out of pecuniary need.
The allegation that prostitution should be illegal because it serves
a patriarchy mistakes the allocation of power within the prostitute/

50. See supra notes 33-34 and accompanying text; see also Pateman, supra note 1, at 201.
51. See supra note 34 and accompanying text.
52. See STUDENT LAWYER, supra note 4, at 11 (quoting the English Collective of Prostitutes) ("We want to make it clear that if there were no poor women, there would not be one
woman on the game, not one.").
53. See B.J. George, Jr., Legal, Medical, and Psychiatric Considerations in the Control
of Prostitution, 60 MICH. L. REV. 717, 718 (1962).
54. See STUDENT LAWYER, supra note 4, at 10.
55. See supra note 3 and accompanying text.
56. See 2 Pornography and Prostitution in Canada: Report of the Special Committee on
Pornography and Prostitution 508 (1985).
57. To be sure, most prostitutes do not feel that they have the necessary skills to obtain
other employment. See James, supra note 30,. at 183-84.
58. See supra note 35 and accompanying text.
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client relationship. The number of men who patronize prostitutes in
the United States alone59 indicates that female prostitutes, far from
being the subordinate party, actually control their male clients.- That
is, while the prostitutes do not have to pay for sex, the men the
prostitutes control do have to pay for sex. Thus, while other societal
foundations may promote patriarchy,61 prostitution does not. 62
Finally, the flaw is apparent in the contention that prostitution
injures women since the laws against prostitution are regularly employed against women prostitutes, but not against their male patrons.
While the available data support this discrepancy,6 it is also true that
society has stereotypical, outmoded, and mistaken attitudes toward
prostitutes.6 However, discriminatory law enforcement against prostitutes would be more realistically alleviated by decriminalizing prostitution than by trying to enforce anti-prostitution laws against both
prostitutes and customers.6
This section has focused on whether keeping prostitution illegal in
the United States would alleviate the concerns many have that prostitution degrades or otherwise abuses female prostitutes. I have
suggested that many arguments in favor of criminalized prostitution
are based on misconceptions about the true nature of prostitution. I
now consider the position that prostitution should be outlawed because
it contributes to and promotes the moral degeneration of society.

59. It is estimated that in 1988 over 1,500,000 men engaged, weekly, in prostitution in the
United States. See Pateman, supra note 1, at 189-90.
60. The premise that women prostitutes have control over their male customers is confirmed
in that so many men feel compelled to purchase female prostitutive services to obtain sexual
gratification. The converse is not true. The average female prostitute does not experience orgasm
with her customers. See James, supra note 30, at 191.
61. See supra notes 35 & 41 and accompanying text.
62. Indeed, Judge Posner has suggested that any domination within both hetero- and
homosexual sex results from the "dominance by the penetrator over the penetrated," and not
whether such sex is for a fee or not. See Posner, supra note 20, at 113.
63. See James, supra note 30, at 176; Prostitution,THE SOCIAL SCIENCE ENCYCLOPEDIA,
supra note 45, at 655-56; Richards, supra note 4, at 1205.
64. Numerous bases for these attitudes include the beliefs that female prostitutes are
psychologically unfit, should be treated "cheaply" because they enjoy indiscriminate sex, and
should be punished for promoting immoral conduct (sex outside of marriage). See Richards,
supra note 4, at 1243, 1268; STUDENT LAWYER, supra note 4, at 10.
65. One reason for discriminatory law enforcement against female prostitutes is that they
are considered expendable; few persons, other than perhaps their pimps, will miss them if they
are incarcerated. To imprison, or otherwise stigmatize, the average male patron, on the other
hand, usually involves disrupting the man's "respectable" employment, standing in his community, and even his marriage. See James, supra note 30, at 177.

"OLDEST PROFESSION"

B.

Prostitution Contributes to the Erosion of Social Morality
The purpose of this section is to determine whether prostitution6
should remain illegal because it undermines social morality. This
analysis will involve a discussion of the proper interaction between
law and morality, and the function of the criminal law in society.
Before addressing the general problem of the proper interaction of
law and morality, I examine religious, philosophical, and sociological
grounds for criminalizing prostitution.
The principal Judeo-Christian objection to prostitution is that it
promotes and facilitates heterosexual 67 intercourse outside of marriage6 without the intent to procreate. 69 This proscription finds its
roots in the Old Testament.7 0 The impropriety of using religious argument to outlaw prostitution in the United States, however, is obvious.
In the United States, legal edicts cannot be, to use Professor Tribe's
phrase, "doctrinally entangled" in religious issues. 7' Second, the practice of pre- and extra-marital sexual intercourse is widespread today;
thus, even if prostitution remains illegal, people will enjoy sex outside
of the marital relationship7 2 Obviously, the religious goal of sex only

66. "Prostitution," here, as in the above discussion, is limited, primarily, to the actual
prostitutive sex act. Whether public solicitation and houses of prostitution should be legalized,
is only examined, infra note 172 and accompanying text, incidental to whether the prostitutive
sex act should be legal.
67. Insofar as most major religions, at least in orthodox form, consider male homosexuality
immoral based on Leviticus 18:22 and lesbianism wrong because it does not allow for reproductive
sex, our discussion of the religious objection to prostitution is limited to heterosexual prostitution.
68. Orthodox Judaism, for example, maintains that sexual relations should only be enjoyed
in the marital state, even if there is no possibility of procreation. See David Feldman, MARITAL
RELATIONS, BIRTH CONTROL, AND ABORTION IN JEWISH LAW

129 (1968). The Supreme Court

advocated this position in United States v. Bitty, 208 U.S. 393 (1908) (Prostitution "refers to
women who . . . offer their bodies to indiscriminate intercourse . . . in hostility to the idea of
the family, . . . the union . . . of one man and one woman in the holy estate of matrimony.").
Id. at 401 (emphasis supplied).
69. Most western religions, in their respective orthodox forms, premised on Genesis 1:28,
teach that, in the absence of health or physical barriers, sexual intercourse cannot be separated
from reproductive purposes. See Feldman, supra note 68, at 46-47; see also George, supra note
53, at 718; Decker, supra note 9, at 39.
70. See Leviticus 19:29.
71. For examples, see Feldman, supra note 68, at 65; LAURENCE TRIBE, AMERICA CONSTITUTIONAL LAW

1231 (2d ed. 1988).

72. In spite of this reality, Judge Posner has argued that prostitution should remain illegal,
see Posner, supra note 20, at 378-79, no doubt believing that that would cause fewer people to
stray from the marital path. The author submits, however, that, using a cost-benefit analysis
(on which Posner is an expert), because prostitution promotes marital harmony, see supra note
42, and possesses other benefits, prostitution's merits outweigh its disadvantages, and prostitution should not remain illegal on Posner's basis.
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within marriage and only for the purpose of procreation, will not be
realized even if prostitution remains illegal.
Philosophical arguments describing the immorality of prostitution
contend: (1) commercial sex transfers control of the prostitute's body
from the prostitute to the client, thereby eroding the integrity of
moral personality, 73 (2) prostitution causes sexual intercourse to be
experienced as an impersonal exchange4 instead of as a romantic encounter, 75 and (3) prostitution perverts the ideal nature of sexual conduct, which should be valued in and of itself,76 not as a means to
7
pecuniary enhancement. 7
The argument that prostitution transfers control of the prostitute's
body from the prostitute to the patron is similar to Kant's objection.- 8
The prostitute does not relinquish mastery of her body to her client
any more than a legally employed worker transfers control of her
body to her employer. 79 In fact, by engaging in the employment she
has chosen, s° the prostitute promotes her autonomy8 l through what

73. See Richards, supra note 4, at 1220. This argument closely resembles the Kantian
notion that prostitution is wrong because it reduces the prostitute to a form of property. See
supra note 32 and accompanying text.
74. See Richards, supra note 4, at 1220.
75. "Romantic" love, as an ideal, stems from the manner in which love has traditionally
been presented in religious teaching and classical literature. Prominent examples of this phenomenon include the biblical Song of Songs, and William Shakespeare's Romeo and Juliet.
76. See ROBERT NozICK, PHILOSOPHICAL EXPLANATIONS 473 (1981) ("Sexual activity
... should be valued mainly for itself, not as a means to financial reward.").
77. See id. The author understands Professor Nozick as positing that sexual activity should
be esteemed because of its intrinsic aspects, but not for any extrinsic reason. Consider the
many aspects of sex that may be enjoyed without orgasm, such as "foreplay." If sexual behavior
were limited to that degree, orgasm would constitute an aspect of sex "not of itself," and thus
something to be discouraged. As that clearly cannot be contemplated, Nozick must mean that
all conventional sexual activity is admirable when sex is performed for the pleasure it alone can
physically or emotionally produce; sexual conduct for financial gain, something external to the
sex act, however, is to be discouraged.
78. See supra note 49 and accompanying text. While comparable, the two objections are
distinct. Kant's problem with prostitution is that it reduces the prostitute to property, reducing
her human status; that the prostitute cannot control the use of her body during the sex act is
incidental of, and consequential to, that reduction. To be sure, a Kantian would probably disfavor
prostitution, even when the prostitute controls the sex act (by refusing certain practices),
because her body, not her, is being employed. The instant protest focuses on the prostitute's
lack of autonomy during sex.
79. See supra note 49 and accompanying text.
80. While many prostitutes are initially forced into prostitution, see supra notes 36 & 52
and accompanying text, many prostitutes eventually choose to remain in the profession, even
after they no longer have to. See French, supra note 24, at 275.
81. See Nozick, supra note 76, at 501 ("autonomy ... must include a range of important
and significant choices (such as . . . choice of occupation.")).
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Professor Nozick refers to as the expression of value for a "value
''s
seeking self. 2
The position that prostitution is immoral because it deprives the
sex act of a romantic element rests on a sentimental notion of sexual
reality. It is true that romantic love was upheld as the sentimental
ideal when conjugal love was viewed as the sole justification for sex.Today, however, when many people openly enjoy sex for non-conjugal
86
reasons,M lack of romantic love should not morally preclude sex.
Accordingly, prostitution should not be prohibited because it is based
on the customer's need for sex rather than love.87
Finally, I reject the proposition that prostitution is immoral because
it perverts the sex act from one inherently valuable to one enjoyed
for financial remuneration. In fact, sex has typically been used to
achieve status,- financial gain, independence,9 companionship,- and
even peace between countries. 91
It may be countered that the exchange of sex for money constitutes
an additional wrong, in that since money symbolizes power, 92 the exchange of sex for money transforms the prostitute into a "thing."
Prostitution is immoral, this theory argues, not so much because it
subjects the prostitute to the will of another, but because it reduces
the prostitute to a mere object.- This thesis also is sentimental because

82. See Nozick, supra note 76 at 501. Prostitution may actually promote the prostitute's
value as a value seeking self. See infra note 174 and accompanying text.
83. This misconception is partially fostered by the way most people refer to the sex act;
while we often say that two people "made love," we rarely say two persons "had sex."
84. See supra note 75 and accompanying text.
85. See THE OXFORD COMPANION TO THE MIND 710 (R. Gregory ed. 1987).
86. Of course, it may be argued that any given action's morality is not established by mere
repetition or the fact that many people commit it. Consider homicide or cheating on income tax
returns which do not become moral simply because many persons commit these ills. Prostitution,
however, does not fall among these examples since these acts cause harm, under the "harm
principle," explored infra note 132 and accompanying text, either to individuals or the government, while prostitution need not harm anyone. See infra note 120 and accompanying text.
87. See Posner, supra note 20, at 229. On the contrary, prostitution should be encouraged
as a means of promoting institutions, such as marriage, that are founded on love. See supra
note 42 and accompanying text.
88. See James, supra note 30, at 195.
89. See James, supra note 30, at 184, 186.
90. See LIONEL TIGER, OPTIMISM: THE BLOOM OF HOPE 197 (1987).
91. For examples of this phenomenon, see SAMUEL BRANDON, ANCIENT EMPIRES 56
(1970); BARBARA TUCHMAN, A DISTANT MIRROR 207, 220-21 (1978).
92. See Tiger, supra note 90, at 112.
93. See KARL MARX, ECONOMIC AND PHILOSOPHIC MANUSCRIPTS OF 1844 133 (M. Mulligan trans. 1964), cited in Richards, supra note 4, at 1220 n.145.
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it assumes that sex is somehow different from all other aspects of life
which revolve around money. 94 If anything, because prostitution often
provides the sole realistic source of income to prostitutes, it should
be regarded as a moral institution. 95
I now turn to the sociological or "paternalistic" objections to prostitution. The term "paternalistic," as used in this article, refers to
those positions that suggest that prostitution is immoral and should
be banned, not so much because it is detrimental in itself, but because
(1) it fosters other criminal activity associated with it, and/or (2) it
has the potential of corrupting dependent segments of the community
by condoning inappropriate sexual activity. I refer to the first prong
of the paternalistic 'argument as the "crime-prevention" theory, and
to the second as the "value-expressive" position.
Crime-prevention paternalism insists that prostitution must be
proscribed because it feeds drug trafficking,- drug use,- burglary,98
organized crime,- "pimping,"' ° assault and battery, 0' theft, 10 2 exploitation of children,'- and the trafficking of women.' °4 These premises

94. In reality, sex does, and always has, revolved around money in much the same manner
that the acquisition of food (which sex is always compared with) does. See Pateman, supra note
1, at 198. Professor Pateman has argued, however, that the comparison between sex and food
is infirm. See id. She posits that, while food is vital to human existence, sex that involves
another person is not, since humans can gratify their sexual needs "to hand." See id. Because
human beings can exist and enjoy orgasm without physical contact with another person, sex
should not be purchased. See id. This argument is infirm, however, because by judging sex and
food in the crudest terms, it disallows that they possess different levels of gratification worthy
of enjoyment. To be sure, just as many people appreciate fine food, individiuals should be
allowed to enjoy the psychological and emotional benefits provided by sex with another person;
moreover, just as most people pay for food, they should be permitted to buy sexual pleasure.
95. Some readers may feel this goes too far; since prostitution is often not the occupation
of choice for many prostitutes, prostitution should, at best, be considered a "neutral" institution,
neither moral nor immoral. That many prostitutes are active because of need, however, need
not dictate that it is immoral for them to practice their occupation or be supported by customers.
To be sure, while begging is an unfortunate reality, the institution of begging is moral, in that
it provides a living to those unable to support themselves.
96. See Richards, supra note 4, at 1215.
97. See James, supra note 30, at 192.
98. This is true insofar as theft is often resorted to by drug users to finance their drug
habit. See Richards, supra note 4, at 1216 n.119.
99. See Richards, supra note 4, at 1215.
100. See George, supra note 53, at 726.
101. See James, supra note 30, at 189-90.
102. See Richards, supra note 4, at 1215.
103. Unfortunately, child prostitution is becoming more prevalent. See WASHINGTON POST,
Feb. 27, 1992, A27.
104. It is illegal, under federal law, to transport women in interstate, or foreign commerce
for prostitution, since passage of the Mann Act, 18 U.S.C. § 2421. See George, supra note 53,
at 730-31. For problems with the Act, see id. at 731-32.
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are flawed, because they assume that these crimes will be reduced if
prostitution remains illegal.105
In reality, many of these crimes would be eliminated by legalizing
prostitution. Certainly, pimping 106 and the illegal trafficking of women
for prostitution only exist as crimes because prostitution is illicit.
Moreover, the available data suggest that the high level of activity
in many of the above crimes is a direct result of the unlawful status
of prostitution.107 Finally, as noted earlier, the abuse of prostitutes
may be a problem due to individual delinquency, not to the nature of
prostitution generally. Prostitution, therefore, should not remain illegal because it promotes other criminal activity, unless a causal relation between prostitution and crime can be persuasively shown. 0 8
Value-expression analysis has even broader application than crimeprevention analysis. Value-expressive analysis does not require that
there be concrete criminal activity associated with prostitution for the
practice to be forbidden. This attitude requires only the potential for
"immoral" influence, and argues that prostitution should be illegal
because it may reasonably lead to the corruption of dependent persons,
especially children, in society. °9
This theory may be refuted by distinguishing between private and
organized prostitution, such as that which is practiced in brothels."10
105.

That there has been a recent surge in many of these activities belies the erroneousness

of this assumption. See THE

INFORMATION PLEASE ALMANAC

825 (1992).

106. Pimping, even as defined under our Model Regulation and Licensing Act, has immoral
characteristics such as the exploitation of minors. See infra App., §.1.00., para. 1.10. Yet, this
aspect of pimping could remain illegal, while its other manifestations, such as living off the
earnings of prostitutes, which are illict solely because of the unlawfulness of prostitution, would
be legal if prostitution were legalized.
107. See "Danielle" (pseudonym), Prostitution,in FREEDOM, FEMINISM, AND THE STATE
99 (W. McElroy ed. 1991).
108. Even when prostitution directly causes dangerous criminal activity, such as child prostitution, see supra note 113, the appropriate response is strict regulation of the specific evil,
and not wholesale criminalization of prostitution. See infra App., § 3.00., para. 3.01.
109. Communities that find prostitution repulsive may prohibit public prostitutive solicitation for the same reason that other conduct such as public sexual intercourse, nudity, or obscenity
may be banned; society may forbid public conduct that offends its sense of morality. See HERBERT HART, LAW, LIBERTY, AND MORALITY 4-5 (1963). On whether this applies to private
solicitation, and houses of prostitution which may reasonably be deemed semi-private, see infra
note 172 and accompanying test. See also infra App., § 3.00., para. 3.02.
110. Examples of public prostitution include streetwalking, and prostitutive advertising,
displayed prominently in public. The advertising of prostitution on television and radio during
the day, when children may be exposed, should probably also be considered public after F.C.C.
v. Pacifica, 438 U.S. 726 (1978) ("The ease with which children may obtain access to broadcast
material ... justify special treatment of indecent broadcasting."). Id. at 750. Houses of prostitution, conversely, should be deemed private, or at least semi-private, for regulation purposes,
especially if they are in remote places, or are otherwise inaccessible to the general public. See
infra App., § 1.00., para. 1.07. & 1.08.
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Because criminalizing organized prostitution should be sufficient to
prevent particularly impressionable segments of the community from
being exposed to prostitution, criminalizing private prostitution to
achieve this goal is unnecessary."'
The second flawed paternalistic reason for outlawing prostitution
concerns immorality. This theory suggests prostitution should remain
2
illegal because to approve it openly is to condone an immoral activity. 11
A noted advocate of this paternalistic position is Patrick Devlin.
In The Enforcement of Morals,"13 Lord Devlin articulates a practical
reason why society should not sanction immoral conduct.114 Devlin
states that "society" is a metaphysical construct; it does not exist
physically, but is created by virtue of "shared ideas on politics, morals,
and ethics.' 115 To condone immorality, therefore, would undermine the
cohesive integrity of society.116
Devlin's paternalistic position does have some validity. Society may
prohibit public activity that offends its moral notions.117 However,
Devlin's thesis has three flaws:" 8 it permits criminal censure of private, 119 victimless,120 and consensual,1 adult behavior.

111. On whether enjoining private prostitution is or should be constitutional, see infra notes
150-63 and accompanying text.
112. See Chamallas, supra note 3, at 777.
113. See Patrick Devlin, The Enforcement of Morals, in MORALITY AND THE LAW 20-21
(R. Baird & S. Rosenbaum eds., 1988). Devlin wrote The Enforcement of Morals, in part, out
of his previous criticisms of the Wolfenden Committee's findings that private, consensual
homosexuality and prostitution do not constitute criminal behavior. See Thomas C. Grey, Law

and Morality, 2

ENCYCLOPEDIA OF THE AMERICAN JUDICIAL SYSTEM

842 (1987). On the

Wolfenden Committee, see infra note 122.
114. . While Devlin wrote The Enforcement of Morals to specifically address homosexuality
and prostitution, he clearly intended his remarks to cover any immoral behavior which creates
a "real feeling of reprobation" in a majority of society. See Devlin, supra note 113, at 26.
115. See Devlin, supra note 113, at 21. This position is supported by sociologists from Emile
Durkheim to Lionel Tiger, who calls this phenomenon "psychiety." See EMILE DURKHEIM, THE
DIVISION OF LABOR IN SOCIETY 105-06 (Simpson trans. 1933); Tiger, supra note 90, at 263.
116. See Devlin, supra note 113, at 21.
117. See supra note 109 and accompanying text.
118. These areas are listed according to the ease with which they may be legally prohibited.
For example, private conduct is mentioned first because even victimless, consensual behavior
may be banned in public, if it offends societal morality. Victimless activity is listed second since
even consensual activity, if harmful, may be prohibited. See infra notes 132-33. Consensual
conduct is mentioned last, because only after the private/public, harmful/victimless issues have
been cleared does consent matter.
119. In the United States, there may even be a constitutional privacy right to enjoy private,
victimless, adult, and consensual prostitution. See infra notes 151-55 and accompanying text.
Our present concern, however, is solely whether such prostitution may properly be banned on
the basis of societal moral notions.
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The Wolfenden Committee,'= in its Report on Homosexual Offenses
and Prostitution, explained why private activity should not be
penalized:
[The] function of the criminal law . . .is to preserve public
order and decency, to protect the citizen from what is offensive or injurious, and to provide sufficient safeguards against
exploitation and corruption of others, particularly those who
are specially vulnerable because they are young, weak in
body or mind.
It is not, in our view, the function of the law to intervene
in the private lives of citizens, or to . . .enforce any...
behavior, further than is necessary to carry out the purposes
we have outlined.13
In other words, society may legitimately prohibit public behavior
that offends its moral notions, injures its citizens, and corrupts its
vulnerable members, but society may not properly intrude into the
private, victimless, and adult activities of its members. Since private
sexual interaction epitomizes private conduct,'? and since prostitution
may be enjoyed between adults, in a private, victimless, consensual' =
manner, private prostitution should not be illegal.-M

120. It may be debated, of course, whether prostitution is truly victimless. See supra notes
27-30 and accompanying text. Because our present discussion addresses adult, consensual behavior (prostitution), however, we deem prostitution victimless, insofar as the prostitute is not
physically or emotionally harmed.
121. "Consensual" conduct is completely voluntary informed behavior, in which there is no
"pre-contact" advantage; what the philosopher John Rawls calls an "original position." See JOHN
RAWLS, A THEORY OF JUSTICE 12 (1971). An original position with respect to prostitution
presumes an equal exchange of sexual pleasure for proper remuneration.
122. The Wolfenden Committee was established in England in 1954 to determine whether
private, adult, consensual homosexuality and prostitution should constitute criminal behavior.
See Hart, supra note 109, at 13. The Committee was named for its chairman, Lord John F.
Wolfenden, an English educationalist. See CAMBRIDGE'S BIOGRAPHICAL DICTIONARY 1576
(1990).
123.

THE WOLFENDEN REPORT:

FENSES AND PROSTITUTION

REPORT OF THE COMMITTEE

ON HOMOSEXUAL

OF-

23-24 (Stein & Day ed. 1963); Devlin, supra note 113, at 16; Hart,

supra note 109, at 14.
124. See Bowers v. Hardwick, 478 U.S. 186, 208 (1986) ("Indeed, the right of an individual
to conduct intimate relationships in the intimacy of . . . home seems to be the heart of the
Constitution's protection of privacy.") (Blackmun, J.) (dissenting); State of Texas v. Morales,
826 S.W.2d 201, 204 (1992) ("we can think of nothing more fundamentally private . . . than
sexual behavior between consenting adults in private.").
125. See supra notes 86 & 120; see also Posner, supra note 20, at 380.
126. See The Wolfenden Report, supra note 123, at 132; Devlin, supra note 113, at 16-17
& 23; Hart, supra note 109, at 14.
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The Devlin school would respond that immoral behavior cannot be
considered private, even when enjoyed "behind closed doors." This is
because social awareness of the immorality, combined with its resulting
"real feeling of reprobation," renders such activity "public," to the
extent sufficient for prohibition. 1 Moreover, Devlin would argue, reprobate conduct is not victimless, insofar as it harmsa1 society as a
that the
whole.'- The Devlin school of thought would also point 1out
30
law labels "criminal" many kinds of consensual behavior.
In order to respond to the Devlin school, one must reconsider the
standard under which society may suppress private, adult, victimless,
and consensual behavior in general, and sexual conduct in particular.
Unlike the Devlin "offense" principle,1 31 the "harm principle" is better
suited to this purpose. .Under the harm principle,'3 2 private, adult,
consensual activity may be proscribed only if it actually and directly
harms others.- = Two reasons exist why the harm principle is a preferable standard in the United States for determining when society
may intrude into private conduct. First, it better accommodates the
constitutional right to privacy regarding sexual activity recognized by
the Supreme Court. 3 4 Second, what constitutes punishable conduct is

127. See Devlin, supra note 113, at 26, 27. Devlin supports this premise by analogy to a
situation in which it is known animals are being tortured. See id. at 27. Just as such activity
must be disallowed even in private, due to the public disgust it engenders, so all vice is a
matter of public concern. See id. While it may be debated whether prostitution should be
disallowed on other grounds, this analogy, applied to our discussion, fails for two reasons. First,
our examination is confined to prostitution which is not, at least, physically harmful. See supra
note 120. Furthermore, our analysis is limited to consensual prostitution, see supra note 121;
excepting Eden's serpent, and Balaam's donkey, see Genesis 3:1-5; Numbers 22:28-30, animals
do not talk, and so cannot consent.
128. Devlin's conception of harm is based on, what Professor Joel Feinberg has coined, the
"offense principle," which posits that society may regulate activity that offends its moral notions.
See Joel Feinberg, Hard Cases for the Harm Principle, MORALITY AND THE LAW 55 (1988).
129. See supra notes 127-28 and accompanying text.
130. See Devlin, supra note 113, at 18.
131. See supra note 128.
132. Perhaps, the most famous exponent of the harm principle was the political economist
John Stuart Mill. In ON LIBERTY, Mill wrote, 'the only purpose for which power can be
rightfully exercised over any member ... against his will, is to prevent harm to others." John
S. Mill, ON LIBERTY 13 (1859). Unlike Devlin, who posits that society may prevent conduct
which is morally bad, the harm principle requires harmful injury for private, adult, consensual
conduct to be banned. See Grey, supra note 113, at 8.
133. At least one legal scholar has affirmed that "harm," regarding the societal censure of
personal conduct, should be actual, direct harm and not moral injury from observation or contemplation. See Tribe, supra note 8, at 1409.
134. The Supreme Court held in Eisenstadt v. Baird, 405 U.S. 438 (1972), that there is a
fundamental, federal constitutional privacy right to use contraception, when engaging in
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easier to establish under the harm principle than under the offense

principle. 135
Since I believe that the harm principle is the appropriate standard
under which to decide whether immoral, private, consensual sexual
conduct should be outlawed, I conclude that private, consensual prostitution should not be against the law. Because such prostitution is
victimless, as defined under the harm principle, any public awareness
of it does not constitute sufficient societal injury to warrant its being
banned. Furthermore, because prostitution is victimless, prostitution
should not lead to punishment. While consensual activities that result
or may result in harm, like dueling, are appropriately punishable,
consensual prostitution that is victimless should not be legally
punished. 13r
Thus far, I have attempted to refute arguments that the private
practice of adult, consensual prostitution should be illegal because the
institution of prostitution degrades women. I have also suggested refutation of religious, philosophical, and paternalistic arguments that
prostitution erodes the moral character of society. Next, I will attempt
to refute the theory that prostitution should remain taboo because it
advances venereal disease and AIDS.
C.

ProstitutionPromotes Venereal Disease and AIDS

One of the most frequently advanced reasons why even private
prostitution should be forbidden is that prostitution fosters the spread

heterosexual sexual intercourse. ("If the right to privacy means anything, it is the right of the
individual, married or single, to be free from unwarranted government intrusion into matters
so fundamentally affecting a person as . . . whether to bear or beget a child."). Id. at 453.
[Emphasis in original.] Thus, the Court, by implication, established a federal constitutional
fundamental right to enjoy heterosexual intercourse since contraception without sexual intercourse is unintelligible. Because this right is a fundamental one, the government must advance
a "compelling interest," to prohibit it. See GEORGE STONE, LOUIS SEIDMAN, CASS SUNSTEIN
& MARK TUSHNET, CONSTITUTIONAL LAW 854 (1986). Accordingly, because actual, harmful
injury which is tangible, is easier to establish than moral offense, the harm principle should be
the preferred standard for determining when private, consensual sexual behavior may be prohibited.
135. This is because the harm principle, which requires actual, harmful injury to prohibit
conduct, is a more objective standard of injury than the offense principle, which only employs
the subjective standard of moral offense for the same purpose.
136. One example of consensual adult conduct Devlin uses to show that consent is irrelevant
in matters of public morality is incest. To the extent heterosexual incest may cause deficient
offspring, even consensual incest may be injurious behavior under the harm principle. However,
private, adult, consensual incest enjoyed with contraception, and homosexual incest, is not
harmful under the harm principle, and should be legal.
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of venereal disease and AIDS. 13 7 Several factors initially appear to
support this position. First, because prostitution does involve promiscuity, prostitutes may more easily contract venereal disease and AIDS
1
through multiple-partner sex than by practicing monogamous sex. M
Moreover, once a prostitute becomes infected, she will most probably
infect her patrons. 13 9 In the case of AIDS, this infection would be

fatal. 14o
The unfortunate specter of venereal disease and AIDS certainly
haunts prostitution. Yet, society should not ban all prostitution because
of this fact. First, regulation and "safe" sex practice can go farther
to eradicate disease than can the proscription of prostitution.14 Second,
the logical extreme of prohibiting prostitution because it fosters disease
would be to prohibit all non-monogamous sexual behavior. Better approaches to decreasing the spread of venereal disease and AIDS from
promiscuous sex include governmental encouragement of safe sex practices and regulated prostitution. 142 The available data indicate that in
countries where prostitution is tolerated, the incidence of AIDS is
remarkably lower than it is in the United States, where prostitution
143
is illegal in forty-nine states.
Now that I have discussed the arguments against legalization of
prostitution, I will consider some of the benefits of prostitution to
society. I also will discuss whether there should be a constitutional
right to enjoy private, adult, consensual prostitution.
137. See George, supra note 53, at 738 ("There seems no disagreement that prostitution is
a major factor in the spread of venereal disease."); R. Timothy Coussons, Infectious Disease,
in INTERNAL MEDICINE 182 (1983) ("Sexually transmitted diseases . . . have flourished as
. . . frequent casual sexual partners replace stable, monogamous relationships.").
138. See Coussons, supra note 137, at 182.
139. The fact that venereal disease often does not produce symptoms in a significant percentage of infected persons supports this contention. See id.; THE UNIVERSAL ALMANAC 223 (J.
Wright ed. 1990).
140. See supra note 7.
141. Because the private enjoyment of prostitution contributes to marital stability, see
supra note 42, provides other proper societal needs, see infra note 148, and may even be
constitutionally protected, see infra notes 151-63, prostitution, like non-commercial sexual activity, should be regulated only to the extent necessary to reduce the spread of venereal disease
and AIDS. "Reduced" because abstinence is the only guaranteed way not to contract venereal
disease and AIDS through sexual contact. See Koop Asks Doctors to Back Condom Use, WASH.
POST, Oct. 13, 1987, at A6, and PhiladelphiaAirs Frank AIDS Ads, WASH. POST, Mar. 24,
1987, Health, at 26.
142. Because prostitution is a promiscuous business, prostitutive safe-sex would probably
be limited to prostitutes getting regular check-ups and demanding that their clients use condoms.
143. For example, in 1988, there were 676 reported cases of AIDS in Holland, where
anti-prostitution laws are not enforced, see Richards, supra note 4, at 1216; there were over
80,000 reported AIDS cases in the United States, where prostitution is illegal, that same year.
See THE UNIVERSAL ALMANAC, supra note 139, at 223.
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IV.

THE BENEFITS AND CONSTITUTIONALITY OF PROSTITUTION

I have suggested that prostitution can contribute to marital happiness by providing an outlet for sexual practices not usually enjoyed
within marriage.-4 Prostitution can benefit unmarried people as well.
The handicapped,4 5 unsightly, and impotent 46 may find in prostitution
an opportunity to experience sexual gratification not readily available
elsewhere.147 Because prostitution can provide sexual pleasure to these
people, private adult prostitution should not be proscribed.
Another social benefit of prostitution is economic, as commercial
sex provides income. Thus, the prostitute as a kind of therapist and
social worker,'- provides sexual pleasure to many of the unfortunate
in society, injects happiness in people's lives, and is therefore, in
9
Nozickian terms a "value-seeking" self.14
There is also a constitutional dimension to the issue. Since prostitution may confer a valuable benefit on many individuals directly and
on society indirectly, perhaps there should be an implied' 5° constitutional right to indulge in private, adult, consensual prostitution, based
on the implied right to privacy established by the Warren and Burger
Courts.151 While the right to privacy, like other constitutional rights,
144. See supra note 42 and accompanying text.
145. Fred Cherry's predicament illustrates the difficulty the handicapped can have in obtaining sexual gratification. In Cherry v. Abrams, preceding Cherry v. Koch, 491 N.Y.S.2d 934
(Sup. 1985), Cherry argued that because he suffers from celiac disease, a condition which causes
emaciation and fatigue, and prevents him from socialization anticipatory to sexual relations, he
should be allowed to employ and enjoy prostitutes. See Cherry v. Abrams, Plaintiffs Complaint
(on file, Supreme Court of New York State, County of Kings) index no. 9156/84 (1984).
146. It has been determined that many otherwise impotent men are able to perform sexually
with female prostitutes. See James, supra note 30, at 182.
147. It is often countered that sexual gratification, through mastubation, is always, literally,
at hand. See Pateman, supra note 1, at 198. It is well established, however, that the physical
contact in two-person sex is immeasurably beneficial, see supra note 107.
148. See Pateman, supra note 1, at 192.
149. See supra note 82 and accompanying text.
150. The right to privacy, on which any right to prostitution rests, is an "implied" right,
and not a prerogative based on actual language in the Constitution. See Carey v. Population
Serv., 431 U.S. 678, 684 (1977), quoting Roe v. Wade, 410 U.S. 113, 152 (1973) ("Although
'[t]he Constitution does not explicitly mention any right of privacy,' the Court has recognized
'..
a right of personal privacy, or a guarantee of certain areas or zones of privacy."').
151. During Chief Justice Earl Warren's tenure from 1953-1969, the Supreme Court established an implied right to privacy for marital contraception (Griswold v. Connecticut, 381 U.S.
479 (1965)), and marriage (Loving v. Virginia, 388 U.S. 1 (1967)). During Chief Justice Warren
Burger's incumbency, from 1969-1986, the Court expanded this right to unmarried contraception
(Eisenstadt v. Baird, 405 U.S. 438 (1972)), and abortion (Roe v. Wade, 410 U.S. 113 (1973)).
That the right to marry is a fundamental one was affirmed in Zablocki v. Redhail, 434 U.S.
374, 383 (1978) ("our past decisions make clear that the right to marry is of fundamental
importance.").
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is not protected in all instances, 152 efforts to regulate this right still
should be entitled to strict scrutiny.'- Even under low-level review,'the government should have to muster a rational basis for prohibiting
prostitution. The implied constitutional right to privacy, in other
1
words, should extend to private, adult, consensual prostitution. 5
Having argued that prostitution enjoyed in private between consenting adults should be constitutionally protected under the implied
right to privacy, I now consider whether private prostitution should
T M The two major
be legal under the theory of liberty of contract.'
obstacles to finding private, adult, consensual prostitution protected
under liberty of contract are the doctrine of "illegality," which renders
void all contracts that are against "public policy,"157 and the possibility
that allowing contracts with prostitutes would render otherwise private prostitution "public" by emphasizing its commercial nature.

152. For an example of when a right to privacy is not recognized, see Paris Adult Theatre
I v. Slaton, 413 U.S. 49 (1973) ("We have also reaffirmed... that commerce in obscene material
is unprotected by any constitutional doctrine of privacy."). Id. at 69.
153. Strict scrutiny is the "highest" level of review the Supreme Court uses to determine
if regulations involving suspect classifications, such as race, religion, and gender, or fundamental
rights, are constitutional. See Tribe, supra note 8, at § 16-6, 1451, 1454. At this level, a
government regulation that intentionally impinges on a suspect classification or fundamental
right, is constitutional only if it is necessary to fulfillment of a compelling governmental interest.
See Stone, supra note 134, at 542. The author suggests that any regulation which bans all
prostitution, should not survive strict scrutiny for two reasons. First, while it is true that the
government has a legitimate interest in banning the vices associated with public prostitution,
it is questionable whether this interest is legitimate when applied to private prostitution (especially as private commercial sex contributes in many ways to societal prosperity, see supra
notes 141, 147 and accompanying text). Furthermore, even if the government's interest in
stemming the vices incident to public commercial sex is licit, prohibiting all prostitution is not
necessary to achieving it. See supra note 141 and accompanying text.
154. Low-level, or rational-relation, review is the "lowest" tier of judicial review. This level
only requires that non-invidious government regulations, which affect suspect classifications or
fundamental rights incidentally, have some rational basis for their enactment. See Stone, supra
note 134, at 496 & 497 n.39.
155. See supra notes 141-42 and accompanying text.
156. "Liberty of contract" refers to the "fundamental" right every individual has to "exercise
their trade." See Slaughter-House Cases 83 U.S. (16 Wall.) 36, 90 (1873); Lochner v. New York,
198 U.S. 45, 61 (1905) ("The act . . . is an illegal interference with the rights of individuals
...to make contracts regarding labor."; see also Coppage v. Kansas, 236 U.S. 1, 17-18 (1915);
Stone, supra note 134, at 735-37.
These cases are used to illustrate the "spirit" of the liberty of contract principle. To be sure,
however, they are not "good law" (to the extent economic due process, today, only requires a
rational basis analysis). See JETHRO LIEBERMAN, THE ENDURING CONSTITUTION: A BICENTENNIAL PERSPECTIVE 350-52 (1987).
157. See THOMAS CRANDALL & DOUGLAS WHALEY, CASES, PROBLEMS, AND MATERIALS
ON CONTRACTS 654 (1987).
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These arguments may be refuted in that unlike public prostitution,
private prostitution possesses characteristics that are not clearly
against public policy.Private prostitution is not dangerous if
analyzed under the harm principle. 159 Private prostitution may even
be entitled to protection under the constitutional right of privacy recognized by the Warren and Burger Courts. Furthermore, allowing
private prostitution under a theory of contract would not cause such
prostitution to become so commercial that it should be deemed public,
in much the same manner that the Griswold and Eisenstadt right to
contraception does not render the use of contraception public.-1 Nor
does the Loving 6l right to marriage make all aspects of marriage
public. Finally, the privacy right to abortion recognized in Roe v.
Wade- does not render abortion public even though abortion has a
commercial element since clinics may charge a fee for performing

abortions. 16'
One may argue, however, that the commercial element in prostitution differs from the commercial elements in the above cases. While
those cases involved an incidental payment of money, prostitution
involves a direct exchange of money for sex. Nonetheless, both involve
pecuniary transaction. Just as a clinic demands consideration for performing an abortion, a prostitute exacts remuneration for her sexual
services.
V.

REGULATED PROSTITUTION

Having argued that private, adult, consensual prostitution should
be protected under both the constitutionally recognized right to privacy
and the liberty of contract, I now consider whether such prostitution
should be legally regulated. Among those who favor decriminalizing
private, consensual prostitution, the question remains whether prostitution should be regulated and/or prostitutes licensed, or whether
the practice should be totally outside legal control.
The position that prostitution should be outside the reach of the
law appears, initially, to be preferable. Since laws against prostitution
are usually enforced solely against female prostitutes, not their male
158. See supra note 132 and accompanying text.
159. See supra note 151 and accompanying text.
160. See Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438
(1972).
161. See Loving v. Virginia, 388 U.S. 1 (1967).
162. See Roe v. Wade, 410 U.S. 113 (1973).
163. See LAURENCE TRIBE, ABORTION: THE CLASH OF ABSOLUTES 41 (1990). To be
sure, since the early 1960s the price for an abortion has ranged, depending on where in the
United States it is performed, from a few hundred to thousands of dollars. See id.
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clients,64 any system of regulation and licensing would inevitably be
levied against women more often than men. 16 Placing prostitution
outside the reach of the law completely, then, would resolve any equal
protection problems caused by regulatory gender-discriminate enforcement. 16 Furthermore, not regulating legalized prostitution would anticipate the objection that while prostitutes must regulate their sexual
encounters, non-prostitutes do not. 167 The absence of regulatory and
licensing requirements for private, adult, consensual prostitution
would emphasize that commercial sex should not be treated differently
from non-commercial sex, which does not require licensing or regulation.
However, a system of licensing and regulation is the better approach for many reasons. To begin with, mandatory licensing would
elevate the status of prostitutes by rendering them more akin to other
"therapists" and social workers who are required to be licensed.
Moreover, compulsory licensing would help reduce the prevalence of
sexually transmitted diseases through the requirement of check-ups
and treatment of prostitutes.16 Requiring prostitutes to get check-ups
and have the state certify they are "clean" may, therefore, actually
enhance, not reduce, the number of customers. 169 With increased pa164. See Richards, supra note 4, at 1279-85; James, supra note 30, at 198-99.
165. Most regulatory prostitution schemes require prostitutes to have regular check-ups to
ensure the absence of venereal disease, and ban public manifestations of prostitution. See
Richards, supra note 4, at 1282; James, supra note 30, at 198.
166. Most prostitutes, of course, if forced to choose between indiscriminate and discriminate
regulation would probably welcome the latter, since enforcing compulsory health check-ups on
clients would scare many potential customers away.
167. That this may cause an equal protection problem is implicitly suggested by Professor
David A.J. Richards of N.Y.U. Law School. Richards opines that since venereal disease is a
significant problem even in communities with little if any prostitution, such as Sweden, eradicating venereal disease cannot be a grounds for regulating prostitution; all sexual activity would
have to be controlled. See Richards, supra note 4, at 1218. In constitutional terminology, this
translates into the following: The government may not regulate prostitution to control venereal
disease; since we have established that private, adult, consensual prostitution should be included
under the constitutional right to privacy, and since the prevalence of venereal disease, at least
in Sweden, where there is little prostitution, demonstrates that venereal disease is not necessarily
linked with prostitution, banning prostitution is not rationally related to preventing venereal
disease; therefore, even under a low-level judicial review, according to Professor Richards, such
regulations would be unconstitutional.
168. Consider an analogous hypothetical situation in which it is determined that there is a
high incidence of highway fatalities in state X, but that few convicted drunk drivers reside in
X. While this certainly would reflect that drunk driving does not exclusively cause highway
fatalities, state X could legitimately ban drunk driving since there is the possibility that some
fatalities will result from drunk driving.
169. Who may feel encouraged to only patronize prostitutes who possess a "clean bill of
health."
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tronage, prostitutes could go into business for themselves and not
have to rely on pimps for support.1 70 Finally, while compulsory licensing is not unconstitutional, the Supreme Court has held that regulations can discriminate on the basis of gender if the regulations are
7
based on differences between the sexes.' '
The regulation of prostitution also benefits society while helping
prostitutes. A program of regulation benefits society by ensuring that
legal prostitution is relegated to private or semi-private areas. 72 In
Nevada, 73 Australia, 74 England, 175 Holland,' 76 and West Germany,177
such regulation has proven effective in protecting the general public
from exposure to prostitution. 178 Therefore, no apparent reason exists
why such regulation, at least during reasonable hours, should not be
179
enjoyed in most of the United States as well.

170. One grievance against prostitution is that prostitutes are frequently abused by pimps.
See supra note 43 and accompanying text. Licensing, by potentially increasing business and
allowing prostitutes to be self-employed, would alleviate this concern. Such self-reliance would
be facilitated in that as licensed professionals, prostitutes could charge higher fees.
171. See Michael M. v. Superior Court, 450 U.S. 464, 471-73 (1981); see also David Currie,
THE CONSTITUTION IN THE SUPREME COURT: THE SECOND CENTURY 1888-1986, 497 (1990).
Michael M. upheld a law which punished men for statutory rape, but not participating females;
since only women become pregnant, men and women are not similarly situated to the possible
consequences of rape. Thus, it is constitutional to require only female prostitutes to undergo
check-ups and be licensed, because men and women are not similarly situated concerning venereal
disease; women, more often than men, do not exhibit symptoms, see THE UNIVERSAL ALMANAC, supra note 139, at 223, and therefore, have a greater capacity than men to unknowingly
transmit venereal disease. Also, prostitutes and non-prostitutes are not similarly situated since
prostitutes are more promiscuous and thus more likely to sexually transmit disease.
172. "Private" areas include the home, office, and brothels located outside densely populated
areas, see infra App., sec. 1.00., para. 1.07.; "semi-private" locales are brothels which require
appointments, and areas known to be utilized for sex, see infra App., § 1.00., para. 1.08.
173. See supra note 3.
174. See 22 Trends and Issues in Crime and Criminal Justice, PROSTITUTION LAWS IN
AUSTRALIA (Australian Institute of Criminology, May 1990) (on file with the author).
175. See 12 HALSBURY'S STATUTES OF ENGLAND, Criminal Law, Sexual Offenses Act
1956 § 32, at 263 (1989 reissue); Richards, supra note 4, at 1282.
176. See Richards, supra note 4, at 1214-15 n.113.
177. See Richards, supra note 4, at 1214-15 n.113.
178. One way in which these regulations protect the public from exposure to prostitution
is by forbidding the public solicitation of prostitutes, while allowing private, and discreet procurement arrangements. See infra App., § 1.00., para. 1.12.
179. While a complete ban on public solicitation would probably violate First Amendment
protection of commercial expression, see Richards, supra note 4, at 1283 n.438 and accompanying
text, a regulation relegating solicitation to specific areas would be constitutional. The Supreme
Court has held that time, place, and manner restrictions on expression are permissible if (1)
they are necessary to a legitimate governmental interest and (2) are not based on the expression's
content. See Tribe, supra note 8, at 794, 835 n.7.
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Moreover, a program of regulation that permits private, adult,
consensual prostitution in specific designated locales, while disallowing
public prostitution, favors prostitutes. Prostitutes would not have to
canvass large, public areas looking for customers. Because clients
would be permitted to solicit sexual services solely in the designated
areas, customers would have to go to the prostitutes. 180 Moreover,
limiting prostitution to specific remote locales may increase business
for prostitutes because remote areas provide anonymity. Clients may
be more willing to patronize prostitutes in those locales.
Licensed and regulated prostitution is preferable to decriminalized
prostitution. A regulatory scheme of prostitution could help protect
prostitutes. Licensed brothels could maintain a screening system for
potential clients, reducing the chances of a prostitute's obtaining a
violent customer. Such a scheme should require prostitutes to receive
adequate health check-ups, and limit prostitution and the solicitation
of prostitution to private or semi-private81 locales. This kind of program would most likely protect children and people offended by prostitution from exposure, contain the spread of AIDS and venereal disease, increase business for prostitutes, and provide safer environments
for prostitutes to work in. 1'
VI.

CONCLUSION

Society should legally prohibit public manifestations of prostitution
to protect children and those who find prostitution morally offensive.
Society should, moreover, legally ban forced and juvenile prostitution.
Private, adult, consensual prostitution, however, practiced by licensed
prostitutes in private or semi-private areas, should be legal. Such
prostitution does not pose problems to women that women do not face
generally. Such prostitution may actually promote marital happiness
and stability, and such prostitution also helps to reduce potential violence to prostitutes, and diminish the likelihood of venereal and HIV
infection. Moreover, such prostitution can provide sexual gratification
to many who would otherwise be without it. Finally, private, adult,
consensual, and regulated prostitution should be included under the

180. Because our regulatory scheme allows for private solicitation of prostitutes, see infra
App., § 3.00., para. 3.02., the handicapped or those otherwise unable to travel to designated
prostitution areas would not be harmed by the relegation of prostitution to specific areas.
181. See supra note 172 and accompanying text.
182. A plausible regulatory prostitution scheme is included as a Model Prostitution Regulation and Licensing Act presented, infra, as an Appendix.
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implied constitutional right to privacy recognized by the Supreme
Court.183

APPENDIX
MODEL PROSTITUTION REGULATION AND LICENSING ACT

SECTION 1.00 DEFINITIONS

1.01 PROSTITUTE
A prostitute is a person of any age and any gender who accepts
a fee or other pecuniary reward in exchange for the rendering of
sexual services.
1.02 PROSTITUTION
Prostitution is an act of sexual behavior involving physical contact
between a prostitute and the prostitute's patron when such contact is
the result of an exchange of sexual services for a fee or other pecuniary
reward.
1.03 PATRON
A patron is a person of any age and any gender who engages in
sexual behavior with a prostitute as a result of paying or offering to
pay a fee or other pecuniary reward to the prostitute.
1.04 SEXUAL BEHAVIOR
Sexual behavior for the purposes of this Act is any activity which
involves physical contact between a prostitute and a prostitute's patron
for the purposes of achieving orgasm and/or other physical sexual
gratification.
1.05 SOLICITATION

Solicitation is any act done for the purpose of engaging in an act
of prostitution. "Public" solicitation is solicitation done outside of specifically designated prostitution areas or houses of prostitution
(brothels). "Private" solicitation is solicitation done within a specifically
designated prostitution area or in houses of prostitution (brothels).

183. Marriage is a means to sex where fornication (sex without marriage, see George, supra
note 53, at 729) is illicit. While discussion of fornication laws is beyond the scope of this paper,
the author doubts they are constitutional after Eisenstadt. See supra note 149.
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An act of solicitation may be performed by either prostitutes for the
purpose of obtaining patrons or by patrons for the purpose of hiring
prostitutes.

1.06

MINOR

A minor is a person of any gender below the age of majority [as
determined legislatively].

1.07

PRIVATE AREA

A private area is any place which is not generally open to and/or
visible to the public and which requires the invitation of the owner
or a legal search warrant to lawfully enter. Examples of private areas
are homes, offices, and houses of prostitution (brothels) located in
areas deemed sufficiently remote from densely populated areas [as
determined legislatively].
1.08

SEMI-PRIVATE AREA

A semi-private area is a place somewhat removed from the more
frequented parts of public localities [as determined legislatively] and
which is specifically designated for and publicized as being used for
prostitution. Examples of semi-private areas are houses of prostitution
(brothels) located within cities and districts specifically designated for
prostitution.
1.09 PUBLIC AREA
A public area is any place outside of a private or semi-private area.
1.10 PIMP OR PANDER
A pimp or pander is a person of any age and any gender who
encourages minors to become or be prostitutes and/or otherwise promotes the prostitution of minors and/or who coerces persons to be or
become prostitutes.
1.11 CRIMINAL PROSTITUTION

Criminal prostitution is prostitution performed in a public area
and/or prostitution involving minors and/or prostitution involving coercion of persons to be or become prostitutes and/or prostitution performed by prostitutes who have failed to acquire a valid health license
[as legislatively determined] or who have allowed an otherwise valid
health license to expire.
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1.12 CRIMINAL SOLICITATION
Criminal solicitation is solicitation performed in a public place and/
or of minors for the purpose of prostitution.
1.13 CRIMINAL PIMPING OR PANDERING
Criminal pimping or pandering is the encouragement of minors to
be or become prostitutes and/or the promotion of prostitution of minors
and/or the coercion of persons to be or become prostitutes.
SECTION 2.00 LICENSING OF PROSTITUTES AND
HOUSES OF PROSTITUTION (BROTHELS)

2.01 LICENSING OF PROSTITUTES
All prostitutes in order to lawfully practice prostitution must submit to a mandatory health licensing scheme [as legislatively determined].
2.02 FREQUENCY OF CHECK-UPS
Notwithstanding paragraph 2.01 it is recommended that a mandatory health licensing scheme require prostitutes to undergo mandatory
health check-ups and testing once every six months for evidence of
HIV infection or Acquired Immune Deficiency Syndrome (AIDS) and
mandatory health check-ups and testing once every six months for
venereal disease. It is recommended that the costs of these tests if
any be the responsibility of each respective prostitute. It is further
recommended that, upon a finding, as the result of medical testing,
that any given prostitute is not infected with HIV or AIDS and/or
any venereal disease, the respective prostitute be granted a license
to practice legal prostitution as defined by this Act.
2.03 NOTICE OF LICENSE TO PATRONS
All practicing prostitutes shall be required to either post a copy
of their respective health licenses in a manner reasonably calculated
to notify patrons of the license's contents (in the case of prostitutes
employed in licensed houses of prostitution (brothels) or (in the case
of privately employed prostitutes)) each prostitute shall be required
to carry on his or her person or to otherwise reasonably make available
to patrons a copy of the contents of the respective prostitute's health
license.
2.04 LICENSING OF HOUSES OF PROSTITUTION (BROTHELS)
The proprietor(s) of houses of prostitution (brothels) located in
private or semi-private areas (as defined by this act) shall apply for
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a license from a licensing agency [as legislatively determined] to operate as a business, once every calendar year. Such applications shall
certify that the proprietor(s) of the respective house of prostitution
(brothel) only employ(s) prostitutes who:
(a) have attained the requisite age of majority [as legislatively determined];
(b) have satisfied the requirements for and have obtained
written proof of a valid health license [as legislatively determined]; and
(c) are working as prostitutes of their own volition, and
who have not been coerced into working as prostitutes.
Upon such certification and an appropriate inspection of the premises to be used as house(s) of prostitution (brothel(s)) [as legislatively
determined] subsequent to such certification, the respective proprietor(s) are to be granted a license valid for one year to operate
house(s) of prostitution (brothel(s)). Such licenses shall be displayed
in such house(s) of prostitution (brothel(s)) in a manner reasonably
calculated to notify patrons of their contents.
SECTION

3.01

3.00

OFFENSES

PROSTITUTION

A person of any age and any gender commits an act of criminal
prostitution by engaging in an act of prostitution in a public area
and/or with a minor; a prostitute commits an act of criminal prostitution
by engaging in an act of prostitution without having a valid health
license and/or in public and/or with a minor.

3.02

SOLICITATION

A person of any age and any gender commits an act of criminal
solicitation by soliciting a person of any age and any gender for purposes of prostitution in a public area and/or soliciting a minor for the
purposes of prostitution. An act of criminal solicitation may be committed by prostitutes for the purpose of obtaining patrons or by patrons
for the purpose of hiring prostitutes.

3.03

PIMPING OR PANDERING

A person of any age and any gender commits an act of criminal
pimping or pandering by encouraging and/or promoting the prostitution of minors and/or coercing persons of any age and any gender to
be or become prostitutes.
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SECTION

4.00

PENALTIES

4.01
The penalties for engaging in criminal prostitution, criminal solicitation, and criminal pimping and pandering are to be determined by
a jurisdiction's legislature, with the following guidelines:
(a) the penalty for criminal pimping or pandering should
be more severe than the penalty for criminal prostitution
and criminal solicitation; the penalty for pimping or pandering of minors may be equal to or more severe than the
penalty for pimping or pandering of persons coerced into
being or becoming prostitutes;
(b) the penalty for criminal prostitution, including the
penalty for prostitutes who practice prostitution without a
valid health license, should be greater than the penalty for
criminal solicitation;
(c) the penalty for criminal solicitation should be the least
severe penalty levied concerning the aforementioned three
crimes except that a jurisdiction's legislature may levy the
same penalty for the act of criminal solicitation of a minor
as it does for the act of criminal prostitution generally.
SECTION

5.00

REPEAL OF LAWS

OUTLAWING ALL OTHER PROSTITUTION

5.01
All laws prohibiting private or semi-private (as defined under this
Act) adult, consensual prostitution are repealed.
SECTION

6.00 REPEAL OF LAWS OUTLAWING
PRIVATE SOLICITATION

6.01
All laws prohibiting private or semi-private (as defined under this
Act) solicitation for purposes of engaging in private, adult, consensual
prostitution are repealed.
SECTION

7.00

REPEAL OF LAWS OUTLAWING THE NON-COERCED

TRANSPORTATION OF PROSTITUTES FOR PURPOSES OF PRIVATE,
ADULT CONSENSUAL PROSTITUTION

7.01
All laws prohibiting the non-coerced transportation of prostitutes
in interstate or foreign commerce for purposes of private, adult, consensual prostitution are repealed.

